citizens
advice
bureau

CAB evidence December 2004

Still wish you were here:
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provisions of the Working Time Regulations 1998

Summary

In September 2004, the Prime Minister, Tony Blair, pledged that a third term
Labour government would increase the statutory minimum paid holiday
entitlement, from the current four weeks per year (which can include the
Bank Holidays) to “four weeks plus Bank Holidays".

Citizens Advice warmly welcomes this pledge, which if implemented would
give some two million workers more time for themselves and their families.
However, it seems unlikely that this benefit would be felt by many of the
tens of thousands of workers who are not receiving their current statutory
minimum paid holiday entitlement. As a result, the existing inequality
between those workers who receive their legal rights (the ‘haves’), and
those who do not (the ‘have-nots’) would increase.

Low-paid and non-unionised, these 'have-nots’ perform unglamorous but
essential work from home, or in small workplaces such as: care homes; bars,
restaurants and hotels; shops; and contract cleaning companies. And, for
many, the legal protection supposedly offered by the Employment Tribunal
system is rendered meaningless by a number of factors, not least their fear of
being victimised or dismissed simply for making a Tribunal claim (or even just
for initiating now obligatory internal grievance procedures).

This report argues that, in order to ensure that such workers benefit from

the Government’s strategy for the enhancement of statutory workplace
rights, such as that to paid holiday, the more accessible and pro-active
compliance regime associated with the National Minimum Wage — commonly
regarded as “a huge success” — should now be extended to some of these
rights, through the establishment of a Fair Employment Commission.
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Introduction

The right to enjoy paid holiday from work is
one that the majority of working people take
for granted. Most employers in the UK — large
and small — now provide their workforce with
reasonable and in many cases generous
contractual rights to paid annual leave. In the
autumn of 2001 (the most recent date for
which data is available), the average paid
holiday entitlement of full-time, permanent
employees in the UK was 25 days plus the
eight (or ten, in Northern Ireland) Bank
Holidays." And, for those working in public
administration, education and health, it was
31 days plus the eight (or ten) Bank Holidays —
a total of some eight working weeks.?

Such opportunity to take paid time off from
the demands of work — whether it be for a
week or more for a proper ‘holiday’ at home
or abroad, for a shorter break, or even just for
a day in order to attend a particular family or
leisure event — clearly plays a major part in the
good work-life balance that the Government
has said it wants all workers to enjoy. Since
launching its Work-Life Balance Campaign in
March 2000, the Government has repeatedly
emphasised that “getting the right balance
between work and the other things in life” is
not only “crucial to our well-being”, but
brings financial and other benefits to
employers in the form of “a more motivated,
more productive and less stressed

workforce” 3

However, not all workers are lucky enough to
receive the average paid holiday entitlement
of five working weeks, plus Bank Holidays.
Millions of men and women receive only the
statutory minimum entitlement of four weeks’
paid holiday per year — a legal entitlement
that can, and in practice often does, include
the eight (or ten) Bank Holidays. And tens of
thousands more are not receiving even this
legal minimum entitlement to paid holiday.

In September 2000, in our report Wish you
were here, we highlighted the seemingly
widespread non-compliance by employers —
and especially small employers in low-

profitability sectors of the economy — with this
legal right to at least four weeks’ paid holiday,
as provided for by the Working Time
Regulations 1998.# Noting that, in many
cases, this non-compliance stemmed from a
lack of awareness or less than full
understanding of the Regulations on the part
of the employer, we called on the
Government to conduct further awareness-
raising campaigns on the Regulations, with a
view to improving employers’ understanding
of their legal obligations to their workforce.
But we also noted that, as often as not, such
non-compliance appeared to be deliberate,
with rogue employers using a range of
excuses and devices to try and avoid meeting
their legal obligations to their workforce.

At the same time, Wish you were here noted
the considerable gap between the statutory
minimum entitlement to paid holiday, and the
national average level of contractual paid
holiday (i.e. five working weeks, plus Bank
Holidays). Accordingly, we called on the
Government to review the position in respect
of the Bank Holidays, with a view to closing
this gap.

Citizens Advice therefore warmly welcomes
the pledge, given by the Prime Minister, Tony
Blair MP, at the Labour Party conference in
September 2004, that a third term Labour
government would act to increase the
statutory minimum paid holiday entitlement to
“four weeks plus Bank Holidays”.> As the
Secretary of State for Trade & Industry, Patricia
Hewitt MP, noted in a pamphlet published
during the same conference, this would
effectively add “eight [or ten] days’ paid
holiday to the basic legal entitlement”, and
give “around two million people more time

for themselves and their families”.®

However, given that this would simply increase
the compliance challenge for small employers,
it seems unlikely that the benefits of this very
welcome move would be felt by many of
those workers who are not receiving the
current legal minimum of four weeks’ paid
holiday per year. And the evidence from the
advice work of Citizens Advice Bureaux
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continues to suggest that tens of thousands
of the most vulnerable workers in the UK
economy are losing out from inadvertent or
deliberate non-compliance with this legal
minimum entitlement.

Often low-skilled and nearly always low paid,
many of these workers are performing
unglamorous but essential work from home,
or in small workplaces such as care homes,
hairdressers, bars, restaurants and hotels,
shops and other retail centres, clothing and
food processing factories, and contract
cleaning companies.” The majority of them are
women, many working part-time in order to
juggle family or other caring responsibilities.
They are invariably non-unionised, and tend to
have little if any awareness of their statutory
workplace rights, let alone how to assert or
enforce them. As a result, they are extremely
vulnerable both to inadvertent non-
compliance by an overstretched or
inadequately informed employer, and to
deliberate abuse by a ‘rogue’, exploitative
employer.

Less than one in five private sector workers in
the UK are members of a trade union, and in
two out of three private sector workplaces
there is no trade union presence.® More to the
point, and as the New Policy Institute has
noted, trade union membership is “weakest
among the lowest paid workers who need
them the most”, with just one in six low paid
workers belonging to a trade union. For
example, only five per cent of workers in the
hotel and catering industry, and only 11 per
cent of sales staff in the retail sector, are
members of a trade union. °

Such low skilled, low paid workers are, and
will remain, a significant feature of the UK
labour market. In recent years, public policy
has been littered with rhetoric about the
‘knowledge-driven economy’ and ‘Internet-
enabled working practices’. But the simple
truth remains that workers in professional
occupations cannot get their offices cleaned
or their hair cut on the Internet, and food and
drink — not to mention care for the elderly —
cannot be delivered by email. Some

commentators have suggested that, by 2010,
there will be 500,000 more jobs in personal
caring services, the majority of them taken by
women, and a great many of them low
paid."®

At the same time, it is clear that the
compliance challenge to the small, mostly
low-profitability employers of such workers is
immense, and growing. Much employment
law is complex and, as the Small Business
Council’s Regulatory Interest Group has noted,
there is a widespread belief amongst small
employers — who tend to lack an in-house
human resources specialist — that the law is
“difficult to understand and apply”."" In
relation to paid holiday, for example, many
small employers appear not to understand
that statutory paid holiday entitlement
continues to accrue during maternity leave.
There is also ample evidence that not all of
the UK’s 1.2 million small employers fully
appreciate the “positive difference that
compliant and best practice approaches to
[employment rights] can make to their
‘bottom line’”."% In short, the demands of
running a small business in an increasingly
competitive economic environment all too
often lead to inadvertent (or, at least, not
deliberately exploitative) non-compliance.

Sadly, it is also apparent that there are too
many employers who deliberately flout their
obligations to their workforce. Well over a
decade ago, a Citizens Advice report, Hard
labour, concluded that many low paid, non-
unionised workers “tolerate very poor
working conditions because they are fearful of
losing their jobs and the subsequent
consequences of unemployment”.' Whilst
such ‘rogue’, exploitative employers are
undoubtedly a small minority, they remain all
too numerous today and the number of
workers affected is clearly substantial. And the
power of the market place can all too easily
lead to a rapid downward spiral of wages,
conditions, and workplace safety — to the
detriment of employers as well as their
workers.
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Four years on from our report Wish you were
here, non-compliance with the statutory right
to paid holiday remains a staple of the advice
work of Citizens Advice Bureaux, and — along
with pregnancy-related discrimination and
detriment — is one of the two most commonly
reported issues amongst the employment-
related social policy reports submitted to
Citizens Advice by Citizens Advice Bureaux.
Since 1 January 2003, 570 (10 per cent) of
the 5,570 employment-related social policy
reports received by Citizens Advice from
Citizens Advice Bureaux have involved non-
compliance with the right to paid holiday.
This, together with oral evidence from bureau
managers and advisers, strongly suggests that
at least several tens of thousands of the
510,000 employment-related advice enquiries
made to Citizens Advice Bureaux in 2003-04
involved non-compliance with the right to
paid holiday.

As in 2000, the recent evidence from Citizens
Advice Bureaux indicates that non-compliance
with the paid holiday provisions of the

Working Time Regulations 1998 takes various
forms. But by far the most common situation

four years, and during that time had
never received any paid holiday.

The 18-year-old son of a woman who
sought advice from a CAB in Norfolk in
March 2004 had recently been offered a
full-time job as a sales assistant in a local
retail centre, but had been told that he
would receive only one week’s paid
holiday per year.

Similarly, a young man who sought
advice from a CAB in Wiltshire in June
2004 had been working full-time as a
delivery person for a national fast food
chain for the previous eight months;
when he had asked his manager about
his entitlement to paid holiday, he had
been told that he was entitled to only
one week per year.

A middle-aged woman who sought
advice from a CAB in Kent in July 2004
had been working part-time as a sales
assistant in a local pharmacy for the past
two years, and had not received any
paid holiday during this time.

reported by Citizens Advice Bureaux is that In many such cases, non-compliance with the
where the worker is simply not receiving his or  paid holiday provisions of the Working Time
her full statutory entitlement of at least four Regulations is compounded by the failure of
weeks' paid holiday. Some workers have the employer to comply with other basic
approached a bureau before or shortly after statutory workplace rights, such as the rights
starting work with a new employer, with a to a written contract of employment, to

view to clarifying their entitlement to paid itemised pay slips, and to Statutory Sick Pay.™

holiday, whilst others have been working for
the same employer for many years — often
without ever having received any paid holiday.

A man who sought advice from a CAB in
Dorset in May 2004 had been working
full-time as a night porter in a local hotel
for the past 15 years, but had never
received any paid holiday.

A young woman who sought advice
from a CAB in Northern Ireland in June
2004 had been working part-time as a
waitress in a local restaurant for the past

A single mother with two school-age
children who sought advice from a CAB
in Wales in July 2004 was working part-
time as a hotel receptionist; she had no
written contract of employment, had
never received any paid holiday, and had
not been paid wages or Statutory Sick
Pay when off work due to illness.

A Portuguese man who sought advice
from a CAB in the East Midlands in

September 2003 had been working full-
time as the manager of a local fish and -



chips restaurant for the past seven
months; he had no written contract of
employment, had never received any pay
slips, and had not received any paid
holiday. He had raised these matters
with his employer, to no avail, but was
“afraid that he would lose his job if he
took any enforcement action”.

A man who sought advice from a CAB in
East Sussex in May 2004 was employed
by a firm of contract cleaners and
working an average of 60 hours per
week. Despite having worked for the
company for almost two years he had no
contract of employment, and when he
had asked for one he had been told to
write one himself. He had also asked
recently about paid holiday, which he
had never received, and had been told
that he would not get any.

A CAB in Somerset reports being
approached in June 2004 by a
Portuguese man working full-time as an
agricultural labourer through a large
employment agency and, in the words of
the CAB, “receiving an extremely poor
wage” from which excessive deductions
were being made for “poor quality”
accommodation provided with the job.
In his first six months in the job he had
not received any paid holiday as, the
agency claimed, this was being offset
against the cost of his travel to the UK
from Portugal (for which deductions
were, in any case, being made from his
wages).

Sometimes, it is evident that the employer’s
action stems from a lack of awareness — or full
understanding — of his or her obligations
under the Working Time Regulations 1998.
But in many others, such multiple non-
compliance appears to reflect a deliberate
strategy on the part of the employer to flout
their legal obligations to their workforce, and
take advantage of vulnerable individuals’

- desperation for a job, and an income. As at
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the time of our September 2000 report, the
recent evidence from Citizens Advice Bureaux
reveals a wide range of excuses used by
employers for refusing to grant workers their
full legal entitlement to paid holiday.

The employer of a young woman
working as a catering assistant in a
restaurant who sought advice from a
CAB in Staffordshire in January 2004
had told her that he “could not afford”
to give her paid holiday.

A CAB in Northern Ireland reports being
approached in May 2004 by a young
man who had been working part-time in
a local bar for the past two years. He
had never received any paid holiday, and
when he had recently presented his
employer with a copy of the Working
Time Regulations the employer had
simply ripped it up and told him the
Regulations were “rubbish”.

Similarly, a young man working part-time
(three days per week) as a bar man at a
local golf club, who sought advice from
a CAB in Kent in July 2004, had recently
been told by his employer that, as “a
part-timer”, he is not entitled to any
paid holiday.

A CAB in Gloucestershire reports being
approached in November 2003 by a man
working full-time as a skilled labourer
whose employer had deducted money
from his wages when he had taken time
off, and had justified this on the grounds
that he “could not afford holiday pay”.

A middle-aged woman with children,
working as a sales assistant, who sought
advice from another CAB in Kent in
March 2004, had been told by her
employer of ten years that she had no
right to paid holiday as “she had not got
a contract [of employment]”.



As in some of the above cases, one of the
most common reasons given for not granting
the full legal entitlement to paid holiday is
that the worker is ‘only’ employed on a part-
time basis. In fact, the Working Time
Regulations apply to part-time workers in
exactly the same way as they do to full-time
workers — so that, for example, a part-timer
working two days per week has a right to
eight days (i.e. four working weeks) of paid
holiday each year. Yet recently-published
research for the Department of Trade &
Industry, conducted in 2001, indicates that
part-time workers are three-times more likely
than full-time workers to be not receiving
their full legal entitlement to paid holiday.'

Another extremely common reason given by
employers for not granting the full legal
entitlement to paid holiday is that the worker
has been employed with the company for less
than one year. In fact, since October 2001,
following a ruling of the European Court of
Justice in June 2001, the Working Time
Regulations have provided that a worker
becomes fully entitled to four weeks’ paid
holiday per year from the first day of the
employment (with the Regulations setting out
how the amount of paid holiday that the
worker is actually able to take may accrue
during the first year of work).'®

A young woman who sought advice
from a CAB in Dorset in May 2004 had
been working full-time as a sales
assistant in a local shoe shop for the
past 11 months. Her employer had told
her that she would not be entitled to
paid holiday until she had worked for
the company for one year.

The 18-year-old son of a man who
sought advice from a CAB in Cheshire in
June 2004 had been working full-time in
a local petrol station for the past three
months. The son’s employer had recently
told him that he would not receive any
paid holiday until he had worked for the
company for one year.

A CAB in Oxfordshire reports being
approached in March 2004 by a man
working full-time as the assistant
manager of a local hotel. When he had
asked to take some paid holiday, the
owner of the hotel had told him that he
would not be entitled to any paid
holiday during the first year of his
employment.

All work, no holiday pay

In many of the cases dealt with by Citizens
Advice Bureaux, the issue of paid holiday
entitlement has only become problematic at
the point when the worker is leaving a job,
voluntarily or otherwise, and is expecting to
receive a lump sum payment in lieu of his or
her outstanding (i.e. unused) annual
entitlement to paid holiday.

The Working Time Regulations provide that,
where a worker has entitlement to paid
holiday which has not been taken, and the
employment terminates, the worker has a
right to payment in lieu of the untaken
holiday. However, the evidence from Citizens
Advice Bureaux indicates that there is
widespread non-compliance with these
provisions of the Regulations.

A woman who sought advice from a
CAB in Hampshire in March 2004 had
been working part-time at a local
(private) nursery school for several years,
but had recently left due to a clash of
personalities. The client was owed some
£350 by the employer in respect of
untaken paid holiday entitlement, which
had not been included with her final
wages, and her former employer had
since failed to respond to several letters
on the matter.

A CAB in Central Manchester reports
being approached in March 2004 by a
woman who had recently left her job of
12 months having taken only five days'’
paid holiday during the year. The client
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had not received any holiday pay in lieu
of the untaken 15 days of her annual
paid holiday entitlement in her final
wages.

A CAB in Greater Manchester reports
being approached in October 2003 by a
woman who had recently left her part-
time cleaning job of 16 months. The
client had not taken any paid holiday
during the employment, and had not
received any holiday pay in lieu of her
untaken paid holiday entitlement in her
final wages.

A young woman who sought advice
from a CAB in County Durham in May
2004 had recently left her job of 18
months, having taken only two weeks’
paid holiday during this time; she had
not received either her final wages, or
the holiday pay owing to her in lieu of
her untaken paid holiday entitlement.

A CAB in Hertfordshire reports being
approached in March 2004 by a man
who had recently completed a three-
month contract working as a store
detective for a local security company.
He had not taken any paid holiday
during this time, but had not received
any holiday pay in lieu of his untaken
paid holiday entitlement with his final
wages. When he had contacted his
former employer by telephone, he had
been told that “temporary workers don't
get holiday pay”.

Enforcing the right to paid
holiday — Employment
Tribunals

Citizens Advice Bureaux work hard to increase
both workers’ awareness of their statutory
right to at least four weeks' paid holiday, and
employers’ understanding of their legal
obligations to their workforce under the
Working Time Regulations. And they can

assist workers who are not receiving their full
legal entitlement to paid holiday to approach
their employer and, if necessary, assert their
rights by making a formal complaint under
now statutory grievance procedures.17

However, as with most statutory workplace
rights, where the employer proves to be
unresponsive or intransigent, the only means
of enforcement available to the worker is the
making of a claim to an Employment Tribunal.
In the case of a successful claim, the
Employment Tribunal may award financial
compensation “according to what is just and
equitable having regard to the employer’s
default and any attributable loss for the
worker”."™® And, again, Citizens Advice
Bureaux can and do provide advice on and
assistance with the making of such a claim,
and in some cases can provide representation
at the Tribunal hearing itself. But the
Employment Tribunal process is unduly
legalistic and increasingly adversarial, and thus
extremely daunting — especially to pregnant
women, new and lone parents, very young
and elderly workers, people with mental
health problems, and other vulnerable
individuals.

In the case of pregnant women and new
mothers, for example, the Equal Opportunities
Commission has noted that “the odds are
stacked against them [pursuing a Tribunal
claim] at a time when they need to protect
their own and their baby’s health, their career,
and their income”." Legal aid for basic advice
in relation to the making of a Tribunal claim is
not available to all but the lowest paid
workers. Every year, about one-third of all
Employment Tribunal claims are withdrawn by
the claimant before the case reaches a
hearing, and research by the Department of
Trade & Industry has found that in 51 per cent
of such cases this is because the applicant
considers there to be too much stress,
difficulty, fuss or expense involved in
continuing.?°

For most low paid, non-unionised workers,
the cost of legal representation at an
Employment Tribunal hearing is prohibitive —



there is no legal aid at all for such
representation, and the resources of Citizens
Advice Bureaux and other sources of free
representation (such as community law
centres and the Low Pay Units) are extremely
limited. Increasingly, claimants face
intimidation from some employers’ legal
representatives, in the form of unjustified
threats of a counter claim for ‘costs’ of up to
£10,000.2" And, even where a claim is
successfully pursued to its conclusion, a
favourable ruling and the making of a
financial award by the Tribunal may prove to
be a hollow victory. Too many employers
simply fail to pay the award — which
Employment Tribunals themselves have no
power to enforce — and the legal and financial
obstacles to enforcement through the civil
courts are immense.?? For example:

A woman who sought advice from a
CAB in Hampshire in June 2003 had
won an Employment Tribunal award of
some £500 against her former employer
in respect of unpaid wages, including
unpaid holiday pay in lieu of untaken
holiday entitlement. The employer had
since failed to pay any of the award,
despite the client having paid £30 to
register the unpaid award in the County
Court, and then a further £45 to obtain
a warrant of execution.

Similarly, a CAB in Kent reports being
approached in April 2004 by a woman
who had won an Employment Tribunal
award of some £220 against her former
employer in respect of unpaid holiday
pay in lieu of untaken holiday
entitlement. The employer had since
failed to pay any of the award and, as
the CAB notes in its report to Citizens
Advice, “the £30 fee to register the
unpaid award in the County Court
represents a significant proportion of the
award, and there is no guarantee that
such enforcement action in the courts
will lead to payment by the employer”.

A CAB in Devon reports no less than
seven cases in which it has, since
October 2002, assisted the client to
make a successful claim to an
Employment Tribunal in respect of
unpaid wages, including unpaid holiday
pay in lieu of untaken holiday
entitlement, only for the employer to fail
to pay any of the award. In some of
these cases, the award remains unpaid
despite the client having initiated, with
the assistance of the CAB, enforcement
action in the County Court.

Moreover, the experience of Citizens Advice
Bureaux indicates that, for many non-
unionised workers, the legal protection
supposedly offered by the Employment
Tribunal system is rendered meaningless by
their fear of being victimised or dismissed for
making a claim to an Employment Tribunal (or
even just for initiating now obligatory internal
grievance procedures or otherwise asserting
their rights). In particular, working parents,
carers, homeworkers, migrant workers, and
those who — on account of their age, skills or
disability — face the greatest challenge in
finding alternative employment are often
reluctant or unwilling to put their job at risk.

In the case of pregnant women and working
mothers, for example, recent research by the
Equal Opportunities Commission suggests that
many women “accept [denial of their rights]
as they believe that complaining would cause
more harm than good”, and that, for many,
“it is a choice between taking a stand and
possibly losing one’s job or keeping quiet and
remaining in employment”. In particular, the
research has found that some women from
ethnic minority groups “would not
contemplate taking action against their
employer” .23 More generally, the New Policy
Institute has concluded that “low paid
workers are far more vulnerable than other
workers to infringement of their rights, yet
they are also less likely to be in a union who
can act for them, or to opt for [an

Employment Tribunal claim]” .2



This reluctance to initiate enforcement action
for fear of the likely repercussions is evident
from many of the paid holiday-related social
policy reports submitted to Citizens Advice by
Citizens Advice Bureaux since 1 January 2003,
and which inform this report.

A young woman who sought advice
from a CAB in Tyne & Wear in July 2004
had been working part-time in a local
social club for the past six years, and
throughout this time had only ever
received one week’s paid holiday per
year. The CAB advised the client of her
statutory rights, and how to assert them,
but she was “reluctant to take action
because she may lose her job”.

A CAB in Greater London reports being
approached in October 2003 by a single
mother of three, working part-time as a
sales assistant in a local pharmacy. The
client had not received any paid holiday
during the eight months in which she
had been in the job, and was required to
work an extra eight hours, for no extra
pay, whenever a fellow sales assistant
took a day of (unpaid) leave. After being
advised of her legal rights, and how to
enforce them, the client was “worried
about taking action in case she loses her
job. She recognises she could go to an
Employment Tribunal but feels the job,
however unfair, is more important”.

The employer of a man who sought
advice from a CAB in Cornwall in
September 2003 had told him that he
did not qualify for any paid holiday.
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the client had been “completely
unaware” of his legal right to at least
four weeks' paid holiday. The CAB
advised the client of his legal rights, and
how to assert them, but he decided “not
to pursue the matter” with his employer
as he did not want to “rock the boat”.

A CAB in Kent reports being approached
in April 2004 by a married woman, with
children, working full-time in a local fish
and chips restaurant. The client had
never received any paid holiday (or any
rest breaks during her nine-hour day),
and her employer had refused her
request for a written statement of her
terms and conditions. The CAB reports
that “the client realises all this is illegal”
but was unwilling to initiate
enforcement action “because she needs
the job".

A woman who sought advice from a
CAB in Wiltshire in September 2003 had
recently started working full-time as a
senior care assistant in a local care
home. She had recently asked her
employer about her entitlement to paid
holiday, and had been told that she
would not receive any paid holiday until
she had been employed for 12 months,
and then only three weeks per year. The
CAB advised her of her legal rights and
how to assert them, but reports that
“the client is very unhappy at work but
feels powerless to do anything because
of the risk that she may be sacked if she
does”.

When advised of his rights and how to
assert them, however, he decided that
he did not want to take any action as
“he is sure that if he complains his
employer will sack him”.

Furthermore, the recent paid holiday-related
evidence from Citizen Advice Bureaux that
informs this report indicates that such fear of
losing one’s job simply for asserting one’s
basic workplace rights all too often proves to
be well-founded.

A man who sought advice from a CAB in
the West Midlands in December 2003
was working part-time at a local firm of

n funeral directors. Until visiting the CAB,

A man who sought advice from a CAB in
Surrey in July 2004 had been working
full-time as a waiter at a local restaurant
for the past 12 months. He had always



been paid in cash, had never received a
written contract of employment or pay
slips, and it appeared that no tax or
national insurance had ever been paid by
the employer. He had never received any
paid time off from work, and had
recently been summarily dismissed after
asking about his entitlement to paid
holiday.

A CAB in Essex reports being
approached in May 2004 by a young,
single mother who had been working as
a sales assistant in a local shop. The
client had never received any paid
holiday, and had recently been
summarily dismissed after presenting her
employer with written information about
the paid holiday provisions of the
Working Time Regulations that she had
obtained from ACAS.

We and others have repeatedly suggested
that, for such vulnerable, low paid and non-
unionised workers, there needs to be available
a more accessible and pro-active system of
enforcement that does not rely on individuals
entering into such stressful, costly and
potentially highly damaging legal
confrontation with their employer (or former
employer, where they have already resigned or
been dismissed).?

Pro-active enforcement of
workplace rights

Rather than try and re-invent the wheel, we
and others have suggested that the more
accessible and pro-active compliance regime
associated with the National Minimum Wage
— under which workers can make anonymous
complaints to the Inland Revenue enforcement
agency, which also uses tax credit and other
data to conduct carefully targeted
investigations of employers suspected of non-
compliance — should be extended to many of
the other basic, statutory workplace rights
through the establishment of a Fair
Employment Commission.?®

Following the ‘Principles of Good Regulation’
identified by the Better Regulation Task Force,
and working closely with ACAS, the Small
Business Service, the Health & Safety Executive
(HSE), the forthcoming Commission for
Equality and Human Rights (CEHR) and other
agencies, such a Fair Employment Commission
could ensure a more joined-up system of
advice, guidance and practical business
support for small employers, as well as a more
pro-active (but educational rather than
punitive) approach to compliance and, where
necessary, enforcement.

The Government has stated that it established
such an accessible and pro-active approach to
compliance with the National Minimum Wage
because it did not want workers “to have to
rely on taking action against their employer
themselves, as intimidation or fear of losing
their job could prevent a worker from making
a complaint”.?’ Clearly, this argument applies
as much to the statutory right to paid holiday
—and, indeed to many other statutory
workplace rights — as it does to the National
Minimum Wage.

And, despite the Inland Revenue enforcement
agency’'s narrow brief and extremely limited
resources — it has just 120 staff in total — there
is broad support for the Government’s view
that the agency’s work in enforcing the
National Minimum Wage has been “a great
success”.?® For example, the Leicester
Minimum Wage Project, which is managed by
Leicester City Council and works in
partnership with the Inland Revenue at a
community level, has stated that “much of
the success of the [National Minimum Wage
enforcement machinery] lies with the [original
decision] to have a dedicated enforcement
authority that has the powers to make on-site

inspections” .2

Similarly, both the TUC and CBI have recently
characterised the National Minimum Wage
enforcement machinery as “a huge success
story as an example of regulation”.3° Since
1999, the Inland Revenue agency has dealt
with more than 13,700 complaints from
workers and third parties, has conducted
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some 22,600 targeted investigations of
employers, has revealed non-compliance with
the National Minimum Wage by more than
10,000 employers, and has identified almost
£18 million in arrears of wages.?'

As with the National Minimum Wage, a more
broadly-based Fair Employment Commission,
charged with ensuring compliance with a
range of statutory workplace rights, would
help ensure that good employers — the vast
majority — are not unfairly undercut by rogue
employers and employment agencies, offering
a cheaper product to their customers simply
by neglecting their legal obligations to their
workforce. In the words of the former Cabinet
minister, Nick Brown MP, “there is nothing
more galling for an honest employer than
finding that they are being undercut by others
who are not obeying the law and, worse,
finding that the law is not being enforced” .3
And, as the New Policy Institute has
emphasised, “enforcement, which impacts on
the ‘rogue’ end of any industry, is not the
same as ‘'more regulation’, which impacts on
all” 33 Only those employers that are in breach
of their legal obligations, and yet do not
respond positively to the (even-handed and
educational) intervention of the Commission’s
compliance officers, would have any reason to
fear enforcement action by the Commission.

At the same time, as some but not all trade
union leaders have recognised, the trade
union movement would benefit from the
associated extension of a culture of
enforceable rights, in which trade union
membership is more likely to flourish. The shift
in jobs from manufacturing to service
industries, and from larger to smaller
workplaces, is — as the Secretary of State for
Trade & Industry, Patricia Hewitt MP, has noted
— “creating a tough challenge to unions to
increase their membership, even when

employment is increasing” .34

William Brown, Professor of Industrial
Relations at Cambridge University and a
member of the Low Pay Commission, has
suggested that a Fair Employment
Commission, charged with ensuring

compliance with a basket of statutory
workplace rights, would “help to maintain a
floor of rights in areas of employment where
unions have difficulty winning members, but
which have employers who undercut and
thereby threaten those workers in the same
areas who are members. The enforcement of
labour standards for the unorganised is an
essential buttress for the labour standards of
the organised. In short, British trade unions
should see [a Fair Employment Commission]
not as a potential rival, but as an essential
complement.”*

None of this is to suggest that such a Fair
Employment Commission could identify and
inspect every non-compliant small employer in
the UK. Clearly, given the realities of public
expenditure, it could not. But that is not an
argument for doing nothing. And, as the
Work & Pensions Committee of MPs has
noted recently, the available evidence suggests
that the very existence of a pro-active
enforcement regime considerably strengthens
the incentive for self-compliance.>® A Fair
Employment Commission would help achieve
the Government'’s stated aim of encouraging
small employers to “think pro-actively about
the benefits of good practice and compliant

human resources [policies]”.?’

Nor is it to suggest that the National
Minimum Wage enforcement machinery is
perfect. On the contrary, we believe that there
are a number of improvements and
refinements that could, and should, be made
to this machinery. For example, there is a
serious issue around the current inability of
the Inland Revenue enforcement agency to
deal with cases where the worker has suffered
detriment — dismissal, for example — simply for
asserting his or her right to the National
Minimum Wage. We suggest that, for a Fair
Employment Commission to be truly effective,
the even-handed and educational approach of
its ‘front office’ compliance officers would
need to be complemented by a ‘back office’
charged with dealing with such cases of
detriment, serial non-compliance, and other
serious matters.3®



Finally, it is important to note that the Fair
Employment Commission could not cover all
statutory employment rights (let alone
contractual rights), and that it would sit
alongside — and so complement rather than
replace — the Employment Tribunal system
(including ACAS). For, whilst the more
accessible and pro-active approach to
compliance of the Fair Employment
Commission would provide an alternative
remedy for non-unionised and other especially
vulnerable workers who are too afraid of
victimisation or dismissal to even raise the
matter with their employer, it would still be
necessary and appropriate for many disputes

and grievances — and especially those
involving alleged breaches of contractual as
well as statutory rights, and those involving
allegations of discrimination — to be resolved
by an Employment Tribunal (or, in some cases,
the civil courts). In this context, the Fair
Employment Commission would need to work
very closely with the forthcoming Commission
for Equality and Human Rights (CEHR).3°

In short, the Fair Employment Commission
would simply form one part of a multi-layered
approach to compliance and, where necessary,
enforcement.
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Conclusions and recommendations

The transformation of the Inland Revenue’s
National Minimum Wage enforcement agency
into a more broad-based Fair Employment
Commission, charged with ensuring
compliance with a basket of statutory
workplace rights, would clearly be a
significant and long-term undertaking. It
would require a fair degree of ‘joined-up’
government, the necessary funding is unlikely
to be found within one departmental budget
— 50 HM Treasury would need to commit new
resources — and it would no doubt present
many significant challenges of
implementation. For example, some statutory
workplace rights are more complex than
others, and not all are equally or so obviously
susceptible to such a pro-active approach to
compliance and enforcement.

It might well be sensible, therefore, to adopt a
gradualist approach to the creation of such a
Fair Employment Commission, with the remit,
functions and resources of the existing Inland
Revenue enforcement agency being added to
incrementally. This would allow for the lessons
learnt when tacking the more straightforward
statutory workplace rights to be applied when
tackling the more complex rights. And we
suggest that the right to paid holiday — being
one of the more straightforward and readily
verifiable statutory workplace rights — could
be a very good one with which to start.

As a first step, therefore, we recommend that
the Government establishes a Task Force on
Fair Employment, led by a senior Minister with
specific responsibility for both employment
rights and business support. The Task Force
should then oversee consultation on the
interim and final roles, remits, functions and
structures of a Fair Employment Commission,
to be constructed — gradually and over a
period of time — on the foundations laid by
the existing Inland Revenue National Minimum
Wage enforcement agency.

More immediately, we believe that the
Government needs to do more to ensure both
that low paid, non-unionised workers are
aware of their statutory right to paid holiday,
and that small employers — especially those in
low-profitability sectors of the economy — are
aware of, and fully understand, their
associated legal obligations to their workforce.
This should involve further awareness-raising
campaigns, targeted at such workers and
employers, but we also recommend that the
Department of Trade & Industry re-instates, in
paper format, its widely respected 30-page
guide to the Working Time Regulations for
workers and employers.*°

First published in July 2003 (in replace of
earlier versions), this booklet has been
unavailable in paper format to Citizens Advice
Bureaux and other advice outlets (to distribute
to clients) since early 2004, following the
decision of the Department of Trade &
Industry (DTI) in late 2003 to withdraw paper
copies of nearly all of its series of employment
rights booklets, in favour of the texts being
available via the Department’s website only.
Until their withdrawal, Citizens Advice
Bureaux commonly used the detailed and
authoritative booklets to complement and
reinforce the information and advice given to
clients — both workers and small employers —
in face-to-face (or telephone) interviews. As
noted above, much employment law is
complex, and many clients found it helpful to
take away a DTI booklet to read and absorb in
their own time, and — in the case of worker
clients — to show to their employer.

Despite the Employment Tribunal Service, the
Law Society, the TUC, the Federation of Small
Businesses and others all having expressed
concern about the DTI's decision — on which
there was no consultation — the DTI has so far
rejected our repeated call for the re-
instatement in paper format of at least those
booklets most widely used in the past,



including the guide to the Working Time
Regulations.*" In doing so, the DTI appears to
have seriously under-estimated the extent to
which the booklets have contributed to the
early resolution of workplace disputes and the
avoidance of Employment Tribunal claims — a
key plank of the DTI's wider strategy on
employment relations. To our mind, such
benefits easily exceed the relatively low costs
associated with producing the booklets in
paper format.
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